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two plan participants and a state psychologists’ group.
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The dissent, however, argued that just “because a patient happens 
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vendor is being challenged in court by two plan participants 
and a state psychologists’ group.

Association (NJPA) and two participants in the state 

that Horizon Healthcare Services, Inc. and Magellan 
Healthcare Services, Inc. violated the HIPAA privacy 

well as New Jersey’s psychologist-patient privilege law.

“They put us between a rock and a hard place by 

According to the lawsuit, Horizon and Magellan 

-

-

HIPAA’s privacy rules allow PHI disclosure for 

(see ¶210 of the Guide

Although this law does not apply to NJ Direct, 

the patient is covered under a private insurance plan or 

-

But in the NJ Direct plan, Horizon and Magellan now 
go well beyond this as a standard practice, NJPA alleges. 

-
-

HIPAA does not provide a private right to sue (see 

of a non-ERISA plan like NJ Direct, a lawsuit under state 
contract law).

N.J. Plan
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-
practice, a patient waived his state-law privileges for his 

is Ortega 
v. Colo. Permanente Group, P.C., 2011 WL 5325518 
(Colo., Nov. 7, 2011).

neck, shoulders and back. Lieuwen gave Ortega a tread-

-
pant and patient, consisted of nearly 700 different records. 

-
gent than federal laws, and HIPAA expressly preserves 
stricter state privacy laws (see ¶811 of the Guide).)

Ortega asked the trial court for a protective order to 

patient privilege. Since disclosure is 

before the case proceeded further.

Most states have physician-patient 
privilege laws, which generally include 
exceptions enabling physicians to use 
a patient’s records in their defense 

privilege has an exception stating that 
when a patient sues a physician over 

-

that was necessary to enable the physician to prescribe 

Ortega’s entire EMR “is not protected by the physician-

-

Ortega’s entire EMR because it was relevant. “A review 
-

dants to prepare an answer, assert defenses, develop 

evidence

EMR
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covered entities that are now being audited for HIPAA 

contractor, explain the audit process and expectations 
-

The 20 recipients consist of 10 health care providers, 
two health care clearinghouses and eight health plans, 
which in turn include three group health plans, according 

-

to the Guide. “These original tiers are likely to change 

OCR’s website at http://www.hhs.gov/ocr/privacy/hipaa/

released to the public.

by the Centers for Medicare and Medicaid Services (CMS), 
-

CMS proposed in June (see August 2011 newsletter). 

-

and appeal reports before their release, CMS stated. 

penalties.

Medicare data that could be used to help evaluate health 

-

-

laws. (The proposed rules had referenced only HIPAA 
violations.) 
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N.J. Plan 

-
sive data breach and a class-action lawsuit. California’s 
Sutter Health, it is alleged, negligently failed to secure 

By failing to “safeguard and secure its patients’ private 
-

-

Babich, Buccola & Wood LLP on behalf of a Sutter patient 

Sutter Health President and CEO Pat Fry expressed 
regret about the breach. “The Sutter Health Data Secu-

-

the funds needed to fully ensure the privacy and security 

The percent of organizations reporting zero breaches 

Second Annual 
Benchmark Study on Patient Privacy and Data Security, 

disclosed without an individual’s written authorization, 
even if the disclosure is for TPO purposes.

-

exceptions, NJPA argued, “provide further guidance 

The lawsuit asks the state court to declare that Horizon 

privilege law, and “grant such other and further relief as 

Horizon and Magellan deny having done anything 

-

HIPAA’s lack of a private right to sue has forced 
-

directly what cannot be done directly. This lawsuit cites 

a breach-of-contract case where the underlying contract 

and thus provided the foundation for the alleged breach 

NJ Direct apparently did.

-
ways an easy task (see ¶311). The special status HIPAA 
accords psychotherapy notes could help the court draw 
clear lines.

-

should include, but has yet to issue it. 
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despite the possibility that the reason given will relate 

-

attorneys.

medical

Disabilities Act (see ¶723 of the Guide), the EEOC at-
torneys added. 

HHS’ Centers for Medicare and Medicaid Services (CMS) 
announced Dec. 7.

-

according to a notice CMS posted on its website. Plans 

or face substantial penalties (see April 2011 newsletter).

 

-

Patient Protection and Affordable Care Act (PPACA), 
were largely based on the voluntary operating rules 

-
nize the use of HIPAA’s standard transactions and reduce 

of the Guide).

that CORE originally included in these operating rules. 
-

voluntarily by covered entities and between willing 

before the Jan. 1, 2013, deadline, and HHS encourages 

confusion over future operating rules by deleting references 

HHS also should reclassify operating rules into “busi-

which CORE originally developed the voluntary versions, 

technical rules across all transactions, and use the docu-

CMS’ notice can be found on the agency’s website 
at http:// t. The full 

www.ncvhs.hhs.gov/111207lt.pdf. 

New edition of Health Care Reform book available! Go to www.thompson.com/HCRL

http://www.cms.gov/Affordable-Care-Act
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EMR 

Chief Justice Michael Bender dissented, arguing that 
just “because a patient happens to belong to an HMO 

unrelated to his lawsuit.

-

were necessary for Dr. Lieuwen to treat Ortega’s chest, 
neck, shoulder, and back pain. It is obvious that Dr. Lieuwen 
could not have possibly reviewed nearly 700 records during 

-

HIPAA’s privacy rules would not have provided greater 
protection to this EMR than Colorado’s privilege laws, 

-
practice to use the plaintiff-patient’s PHI in his possession 
(even an entire EMR) to prepare a defense to that lawsuit 
(see ¶342).

Storing these records in an EMR or other electronic 

-

to electronic access (see ¶431).

health care providers start using EMRs, as the HITECH 

his dissent:

records.

-
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